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§ 9. LleHHOCTb topnan4veckoin opmbl 1
NpaBoBble NPUHLNMbI C Hel CBSI3aHHble

[MpaBo nMpeAcTaBiseT CO60M CNOXKHOE
MHOroacrnekTHoe  siBfeHWe,  obnagatoLlee
YHUKa/IbHOW KYNbTYPHOM LIEHHOCTbHO,
Bonsowarollee  oyHaameHTaslbHble  YCTOU
LIMBUIN30BaHHOIO 06LLECTBa, BbICTynaroLlee
3hEKTMBHBLIM CPEACTBOM PELLEHUSI MEXTOCYAAPCTBEHHbIX NPOBIEM.

B topuanyeckomn nutepatype, Kak npasmio, rnof npasom noHMMaeTcs
cuctema  (pOpMasibHO-OMpefieNieHHbIX,  06LLe06s3aTeNlbHbIX  MPaBui
MOBEAEHMS,,  KOTOpble  YCTaHaBMMBAalOTCA  WUAM  CAHKLMOHUPYHOTCS
rocyiapcTBOM W 06ecrneynBaroTcs MPUHYANUTENIbHOW CUMNON rocyaapcTsa.
Takum 06pasom, opmanibHad  OnpefeneHHOCTb Npu3HaeTcs
HEOTbEM/MIEMbIM  MPU3HAKOM  NpaBa, 4TO  BMOJMHE  CMpaBeanuBo.
dopMmasibHas onpefeneHHOCTL NpeacTaBNseT co60iM CBOMCTBO, He 06/1aas
KOTOpPbIM, NPaBO He MOr/0 Obl 3WEKTUBHO AENCTBOBATL B 0OLLECTBE, TO
ecTb OXpaHATb W 3alumuiaTb Hambosnee 3HauMMble OOLLECTBEHHbIE
OTHOLLEHNS, CTUMYNIMPOBATb MPAaBOMEPHOE MOBEAEHNE NNLL N YAEPXUBaTb
MX OT COBEPLUEHNS NPOTUBOMPABHbLIX AesHUA. Ecnn 661 HOPMbI NpaBa He
Obln  (POpManbHO ONpPeAeneHHbIMW, TO WX peanu3aums Ha NPaKkTUKe
OKasafiacb 6bl 3aTPYAHEHHON, a B psifie C/y4aeB — HEBO3MOXKHOM.

B coBpemeHHOM 06LlecTBe (hopManbHass OnpeaeneHHOCTb HOPM
MpaBa, KakK MNpaBwW/o, HepaspblBHO CBfi3aHa C WX CYLLUECTBOBaHWEM B
onpefeneHHbIX PUANYECKMX (opmax (HOPMbI MpaBa uYalle BCEro
3aKPEeNnNATCA B 3aKOHaX, NO/3aKOHHbLIX HOPMAaTMBHbIX MPABOBbIX aKTax U
APYIrUX MUCaHbIX MCTOYHMKAX Npasa). LLeHHOCTb topuanyeckon (hopMbl
onpefensieTca Tem, 4YTO OHa npuaaeT HOpMam npaBa YeTKOCTb,
O[JHO3HAYHOCTb, YCTOMYMBOCTb, a 3HAYWUT, YMPOLLUAET WX MCMOMNHEHWE,
cobnoeHme 1 NCNoNb30BaHME.

LIeHHOCTb  OpUANYECKON (OPMbI TakXKe COCTOMT B TOM, uTO,
bnarogaps HOPUANYECKON OKMOPMIEHHOCTM MPABOBbIX HOPM, CYObLEKTbI
Mofy4yaloT MOSHOE W BCECTOPOHHe MpefCTaB/ieHMe O CBOMX MpaBax W
006513aHHOCTSIX, a TakKXe 0 XapaKTepe HeraTuMBHbIX MOC/eACTBUNA,
HaCcTynaroLLMX B CNyyae HEUCMOSTHEHUA 0653aTeNbHbIX MpeanucaHuin nnu
HecobMoAeHNss NpaBoBbIX 3anpeToB. HOpuauuveckass OKOPMIEHHOCTb
cnoco6cTByeT 60/ee YETKOMY OTFPaHUYEHUIO MNPaBO3HAYMMOrO OT He
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MMEIOIIETO MPABOBOIO 3HAYEHUS: MPABOMEPHOTO — OT HENMPABOMEPHOTO,
00513aTENBHOTO — OT PA3PELIECHHOr0 (HE 3alpPEIICHHOIO).

B coBpeMEHHOM OOMIECTBE OPUAUUYECKYIO (POPMY BBIPAKEHUS, KaK
MPaBUJI0, UMEIOT HE TOJBKO HOPMBI MpaBa, HO U NMPABONPUMEHUTEIbHBIE
aKThl, a TAKXKE aKThl TOJIKOBAHWA HOpPM TpaBa. B ropuauueckyro popmy
yamie BCEro OOJICKAlOTCS  COTJIAIICHWST CTOPOH, a TakKe aKThl
OJHOCTOPOHHETO  BOJIEU3BSBJICHUS  YYAaCTHUKOB  YAaCTHOIMPABOBBIX
oTHoweHu. Hanpumep, B PocCuu TOJIBKO B IOPUIAUYECKOU (POpME MOTYT
CYIIECTBOBATh TAKWE NMPABOBBIE AKTHI, KAK OCTAHOBJICHUE O BO30YKICHUH
aena o0 QJIMMHUCTPATUBHOM  MNPABOHAPYWIEHWH,  PYKOBOJSIIEE
nocranoByicHue llnenyma BepxosHoro Cyna Poccuiickoit denepanuu,
TPYAOBOi1 IOTOBOP, 3aBEIIAHKE.

[{eHHOCTh FOPUAMYECKON (OpMBI B HHAMBUAYAJIBHOM MPABOBOM
PETYJIUPOBAHUU COCTOMT MPEKJAE BCErO B TOM, YTO IOpUAAYECKAS
O(QOPMIICHHOCTh ~ TIPUAACT  WHAUBUAYAJIBHBIM  NPABOBBIM  aKTaMm
O(UUHATILHBIA XapakTep, a COJEPKAlIUMCA B HHUX YCTAHOBJIEHUAM —
0eCCNOPHOCTh. by iyun IOpUANYECKH 3aKPEIJIEHHBIMU, MPEIYCMOTPEHHBIE
WHJWBUIYAJIbHBIMA TIPABOBBIMUA aKTaMH OOCTOSITENLCTBA CTAHOBATCS
JOKa3yeMbIMM. TO, 4YTO 3aKOHOJATEIBCTBOM  NPEAYCMATPUBACTCS
0043aTeILHOCTh IOPUIANYECKOTO o opMJICHHUS OOJILIIMHCTBA
MPaBONPUMEHUTENLHBIX ~ PEIICHUH,  CHNOCOOCTBYET  YIIOPSAOUYEHHIO
JEATENLHOCTH MPABONPUMEHUTENICH, a TaKkKe B CIlydac HEOOXOIMMOCTH
MO3BOJISIET MPOBEPUTH, ObUIM JIK COOMIOJEHBI MMH BCE 00s3aTe/IbHBIE
NpoLECCYAIbHBIE TPEOOBaHUA (HANPUMEP, B CIIy4a€ BO3HUKHOBECHMS
cropa o COOJIIOJACHUM CYAOM MPOLIEAYPhl PACCMOTPEHUST YTOJIOBHOTO JENa
U BBIHECEHHUS OOBHHMTENBHOIO IMPUroBopa). TakuM o0pa3oM, LIEHHOCTh
IOpUANYECKOH (OpMBI B HHAUBUIAYAJIBHOM MPABOBOM PETYJIUPOBAHUU
ONPEHCIACTCA TEM, UYTO IOpUAWYECKAss OQPOPMIICHHOCTh MO3BOJISET
WHAVBUYAJIbHBIM MPABOBBIM aKTaM ObITh OPraHMYHOI YacCThlO CUCTEMBI
MPaBOBOTO PETYJUPOBAHUS OOIECTBEHHBIX OTHOIIEHHUIA.

['OBOpsE O LEHHOCTH IOPUAWYECKOU (OPMBI, OTIAEABHO CIEAYET
NOJAYEPKHYTh TOT (PaKT, 4YTO, TO3BOJISISI H30€rarb MPOU3BOJIBHOTO
TOJIKOBAHUSI HOPMATUBHBIX W UHJMBHAYaAlbHBIX MPABOBBIX IMPEANMCAHUM,
UX opuanyeckas OQOPMIICHHOCTh OO0ECNEYMBaeT 3allUTy TMpaB M
3aKOHHBIX MHTEPECOB YH4aCTHUKOB MPABOOTHOIIEHUIA.

[{eHHOCTh OPUAMYECKOKW (POPMBI NPOSABISIETCS B CAEAYIOIIUX
NpPUHLMAX.

IlpuHuMn 3aKOHHOCTH. JIaHHBIM MPUHUMIT OPUEHTUPYET BCEX
YJIEHOB OOMECTBA YETKO COOMOAATh HOPUAMYECKHE NPEANUCAHUS,
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JICUCTBYIOIIME HA TEPPUTOPUM KOHKPETHOro rocyaapcrsa. B Poccuu
OPUHLKMIT TIPEANOJIAracT, NpexkIe BCEro, BCEOOIEEe U HEYKOCHUTEIBHOE
coOmoeHre TpeOoBaHUWi, KOTOpble coaep:karca B KOHCTUTYLMH
Poccuiickoii denepaimv U ACHCTBYIOMIEM 3aKOHOJATENLCTBE. HacTosmee
TpeOOBAHKE B TMOJHOM MEPE PaclpOCTPAHICTC Kak Ha rpaxaaH Poccuu,
TaK U HA MHOCTPAHHBIX FPaKIaH U Jul 0€3 TpaKIaHCTBa, MPEOBIBAIOIINX
Ha TeppuTOpUM rocyaapcrsa. OcoOyr 3HAYMMOCTh UMEET COOJIIOJACHUE
MPUHLKMITA 3aKOHHOCTH JOJKHOCTHBIMU JTMUAMU U OpraHamMu ToCy1apCTBa.

IpuHIUN IOPUAUYECKOI OTBETCTBEHHOCTH TOJIHKO 32 BUHOBHBIEC
aericTBus. J[aHHBIA MPUHLIMIT O3HAYACT, YTO €CJU JIMLO HE MPEIABUJIECIIO,
HE MOI'JIO M HE JIOJDKHO OBLIO MPEABUACTH MOCIEACTBUI CBOMX JICHUCTBUI 1
(unM) OE3ACHCTBUIA, a TAKKE HE JKEJIAJI0 MX HACTYIUICHHUS M HE MOILJIO
PYKOBOAUTH CBOMMH JICUCTBUSIMM, TO IOPUINYECKAS OTBETCTBEHHOCTH HE
HACTyMNaeT. 9TO O3HAYAET, YTO K KOPUAUYECKOU OTBETCTBEHHOCTH MOKET
ObITh  TPUBJIEYEHO TOJBKO  JIMLO, BWHOBHOE B  COBEPIICHUH
npaBoHapymeHu. KOpUaM4eCKHue CaHKIMA NPUMEHSIOTCS TOJBKO K JIMILY,
BUHA KOTOPOIro JIOKa3aHa B TMPEAYCMOTPEHHOM 3aKOHOM TOPSJKE M
YCTAHOBJIEHA BCTYIMMBIIUM B CUJTY IPUTOBOPOM CYJIa.

IlpuHUUN Mnpe3yMNnuMd HEBUHOBHOCTH. JIaHHBIM nOpUHIMI
O3HAYaAECT, YTO JIMIIO CUWUTACTCS HEBUHOBHBIM, TOKA €ro BUHA HE OyJET
JOKa3aHa B TOPSJAKE, NPEAYCMOTPEHHBIM 3aKOHOM M YCTaHOBJIEHA
BCTYIMBIIKMM B CHUJTy TTPUTOBOpOM cyjaa. [Ipu 3ToM HEOOXOAMMO 0OpaTUTh
BHHUMAaHUE HA TO, YTO Opemsi JOKa3bIBaHUS BHUHBI JIMLA B COBEPIICHUH
YTOJJOBHO-HAKA3yeMOTO JESHUS JIEKUT Ha CTOPOHE OOBUHEHMUSL.

Bce BhIIENEPEYUCICHHBIC MPUHIIMIBI HA MPAKTUKE PEATU3YIOTCS B
UX HEPA3PHIBHOM CBS3HU.



